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its powers and perform its duties in ac-
cordance with the provisions of this 
subpart. Such expenses shall be paid 
from funds received by the Board, in-
cluding assessments, contributions 
from any person not subject to assess-
ments under this subpart, and other 
funds available to the Board. 

(b) The Board shall reimburse the De-
partment: 

(1) For expenses not to exceed $25,000 
incurred by the Secretary in connec-
tion with any referendum conducted 
under the Act; 

(2) For administrative costs incurred 
by the Secretary for supervisory work 
of up to two employee years annually 
after the Order or amendment to the 
Order has been issued and made effec-
tive; and 

(3) For costs incurred by the Sec-
retary in implementation of the Order, 
for enforcement of the Act and the 
order, for subsequent referenda con-
ducted under the Act, and in defending 
the Board in litigation arising out of 
action taken by the Board or otherwise 
in defense of the Order. 

(c) The Board shall establish and 
maintain the minimum level of annual 
administrative expenses necessary to 
efficiently and effectively carry out 
the programs authorized by the Act. 
The Board shall include its annual ad-
ministrative expenses as a separate 
item in its annual report. The Board 
shall adhere to its fiduciary respon-
sibilities and ensure that all monies 
are spent in accordance with the Act 
and the Order. 

(d) With the approval of the Sec-
retary, the Board may borrow money 
for the payment of administrative ex-
penses, subject to the same fiscal, 
budget, and audit controls as other 
funds of the Board. Any funds borrowed 
by the Board shall be expended only for 
startup costs and capital outlays and 
are limited to the first period of oper-
ation of the Board. 

(e) The Board may accept voluntary 
contributions, but these shall only be 
used to pay expenses incurred in the 
conduct of programs, plans, and 
projects. The contributions shall be 
free from any encumbrance by the 
donor, and the Board shall retain com-
plete control of their use.

§ 1219.54 Assessments. 

(a) Except as provided in § 1219.55, the 
initial rate of assessment shall be 2.5 
cents per pound on fresh Hass avocados 
produced and handled in the United 
States and on fresh Hass avocados im-
ported into the United States. An 
equivalent rate shall be assessed on 
processed and frozen Hass avocados on 
which an assessment has not been paid. 
Such equivalent rate will be assessed 
on processed or frozen Hass avocados 
upon the recommendation of the Board 
with the approval of the Secretary. The 
rate of assessment may be increased or 
decreased as recommended by the 
Board and approved by the Secretary. 
Such an increase or decrease may 
occur not more than once annually. 
Any change in the assessment rate 
shall be announced by the Board at 
least 30 days prior to going into effect 
and shall not be subject to a vote in a 
referendum. The maximum assessment 
rate authorized is 5 cents per pound. No 
more than one assessment shall be 
made on any Hass avocados. 

(b) Domestic assessments. The collec-
tion of assessments on domestic Hass 
avocados will be the responsibility of 
the first handler. 

(1) In the case of a producer acting as 
the producer’s own first handler, the 
producer will be required to collect and 
remit the assessments due to the 
Board. 

(2) Each first handler shall collect 
from the producer and pay to the Board 
an assessment of 2.5 cents per pound in 
accordance with this subpart. Assess-
ments shall be remitted by each first 
handler to the Board or its agent with-
in 30 days after the end of the month in 
which the sale or non-sale transfer sub-
ject to assessment under this subpart 
took place. 

(3) The first handler shall maintain a 
separate record of the domestic Hass 
avocados of each producer whose do-
mestic Hass avocados are handled, in-
cluding the domestic Hass avocados 
owned by the handler and domestic 
Hass avocados that are exported. 

(4) Assessment of other types of fresh 
avocados may be added at the rec-
ommendation of the Board with the ap-
proval of the Secretary. 

VerDate jul<14>2003 00:01 Jan 18, 2004 Jkt 203020 PO 00000 Frm 00156 Fmt 8010 Sfmt 8010 Y:\SGML\203020T.XXX 203020T



157

Agricultural Marketing Service, USDA § 1219.54

(c) Import assessments. Each importer 
of fresh Hass avocados shall pay an as-
sessment to the Board through Cus-
toms on fresh Hass avocados imported 
for marketing in the United States. 

(1) The assessment rate for imported 
fresh Hass avocados shall be the same 
or equivalent to the rate for fresh Hass 
avocados produced and handled in the 
United States. 

(2) The import assessment shall be 
uniformly applied to imported fresh 
Hass avocados that are identified by 
the number 0804.40.00.10 in the Har-
monized Tariff Schedule of the United 
States or any other numbers to iden-
tify fresh Hass avocados. Assessments 
on other types of imported fresh avoca-
dos or on processed Hass avocados, 
such as prepared, preserved, or frozen 
Hass avocados or Hass avocado paste, 
puree, and oil will be added at the rec-
ommendation of the Board with the ap-
proval of the Secretary. 

(3) The assessments due on imported 
Hass avocados shall be paid when they 
are released from custody by Customs 
and introduced into the stream of com-
merce in the United States. 

(d) All assessment payments and re-
ports will be submitted to the Board’s 
office. All final payments for a crop 
year are to be received no later than 
November 30 of that year, unless the 
Board determines that assessments due 
from the first handler shall be paid to 
the Board at a different time and man-
ner, with approval of the Secretary. 

(e) A late payment charge prescribed 
by the Secretary shall be imposed on 
any first handler who fails to remit to 
the Board the total amount for which 
any such handler is liable on or before 
the due date. In addition to the late 
payment charge, an interest charge 
shall be imposed on the outstanding 
amount for which the handler is liable. 
The rate of interest shall be prescribed 
by the Secretary. The timeliness of a 
payment to the Board shall be based on 
the date the payment is actually re-
ceived by the Board. 

(f) Regulations issued by the Sec-
retary may provide for different first 
handler payment schedules of assess-
ments on domestic Hass avocados, so 
as to recognize differences in mar-
keting or purchasing practices and pro-
cedures. 

(g) Persons failing to remit total as-
sessments due in a timely manner may 
also be subject to actions under federal 
debt collection procedures. 

(h) The Board may authorize other 
organizations to collect assessments on 
its behalf with approval of the Sec-
retary. 

(i) The collection of assessments 
shall commence on or after a date es-
tablished by the Secretary and shall 
continue until terminated by the Sec-
retary. If the Board is not constituted 
on the date the first assessments are to 
be remitted, the Secretary shall have 
the authority to receive assessments 
on behalf of the Board and may hold 
such assessments in an interest-bear-
ing account until the Board is con-
stituted and the funds are transferred 
to the Board. 

(j) To facilitate the payment of as-
sessments under this section, the 
Board shall publish lists of first han-
dlers required to remit assessments 
under this subpart and exempt han-
dlers. 

(k) The Association shall receive an 
amount of assessment funds equal to 85 
percent of the assessments paid on 
Hass avocados produced in such State. 
Such funds shall be remitted to such 
State organization no later than 30 
days after such funds are received by 
the Board. In addition, such funds and 
any proceeds from the investment of 
such funds shall be used by the Asso-
ciation to finance promotion, research, 
consumer information, and industry in-
formation programs, plans, and 
projects in the United States. However, 
no such funds shall be used for any ad-
ministrative expenses incurred by the 
Association. 

(l) An association of Hass avocado 
importers established pursuant to 
§ 1219.58 shall receive an amount of as-
sessment funds equal to 85 percent of 
the assessments paid on Hass avocados 
imported by its members. Such funds 
shall be remitted to such importer as-
sociation no later than 30 days after 
such funds are received by the Board. 
In addition, such funds and any pro-
ceeds from the investment of such 
funds shall be used by the importer as-
sociation to finance promotion, re-
search, consumer information, and in-
dustry information programs, plans, 
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and projects in the United States. How-
ever, no such funds shall be used for 
any administrative expenses incurred 
by the importer association. 

(m) In general, assessment funds re-
ceived by the Board shall be used: 

(1) For payment of costs incurred in 
implementing and administering this 
subpart; 

(2) To provide for a reasonable re-
serve to be maintained from assess-
ments to be available for contin-
gencies; and 

(3) To cover the administrative costs 
incurred by the Secretary in imple-
menting and administering this Act, as 
set forth in § 1219.53(b). 

(n) The Board may establish an oper-
ating monetary reserve which may 
carry over to subsequent fiscal periods: 
Provided that, the funds in the reserve 
do not exceed one fiscal period’s budg-
et. Subject to approval by the Sec-
retary, reserve funds may be used to 
defray any expenses authorized under 
this part.

§ 1219.55 Exemption from assessment. 
(a) Any sale of Hass avocados for ex-

port from the United States is exempt 
from assessment. 

(b) The Board may require persons 
receiving an exemption from assess-
ments to provide to the Board reports 
on the disposition of exempt Hass avo-
cados.

§ 1219.56 Adjustment of accounts. 
Whenever the Board or the Secretary 

determines through an audit of a per-
son’s reports, records, books, or ac-
counts or by some other means that 
additional money is due to the Board, 
the person shall be notified of the 
amount due. The person shall then 
remit any amount due the Board by 
the next date for remitting assess-
ments. Overpayments shall be credited 
to the account of the person remitting 
the overpayment and shall be applied 
against any amounts due in succeeding 
months unless the person requests a re-
fund of the overpayment.

§ 1219.57 Patents, copyrights, trade-
marks, publications, and product 
formulations. 

(a) Any patents, copyrights, trade-
marks, inventions, information, publi-

cations, and product formulations de-
veloped through the use of funds re-
ceived by the Board under this subpart 
shall be the property of the U.S. Gov-
ernment as represented by the Board, 
and shall, along with any rents, royal-
ties, residual payments, or other in-
come from the rental, sale, leasing, 
franchising, or other uses of such pat-
ents, copyrights, trademarks, inven-
tions, information, publications, or 
product formulations, inure to the ben-
efit of the Board; shall be considered 
income subject to the same fiscal, 
budget, and audit controls as other 
funds of the Board; and may be licensed 
subject to approval of the Secretary. 
Section 1219.72 describes the procedures 
for termination. 

(b) Should patents, copyrights, trade-
marks, inventions, publications, or 
product formulations be developed 
through the use of funds collected by 
the Board under this subpart and funds 
contributed by another organization or 
person, ownership and related rights to 
such patents, copyrights, trademarks, 
inventions, publications, or product 
formulations shall be determined by 
agreement between the Board and the 
party contributing funds towards the 
development of such patent, copyright, 
trademark, invention, publication, or 
product formulation in a manner con-
sistent with paragraph (a) of this sec-
tion.

§ 1219.58 Importer associations. 
(a) An association of avocado import-

ers is eligible to receive assessment 
funds and any proceeds from the in-
vestment of such funds only if such im-
porter association is: 

(1) Established pursuant to State law 
that requires detailed State regulation 
comparable to that applicable to the 
State organization of domestic avocado 
producers, as determined by the Sec-
retary; or 

(2) Certified by the Secretary as 
meeting the requirements applicable to 
the Board as to its operations and obli-
gations, including budgets, programs, 
plans, projects, audits, conflicts of in-
terest, and reimbursements for admin-
istrative costs incurred by the Sec-
retary. 

(b) An importer association may rep-
resent any importers of Hass avocados 
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